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ENERGY MARKETS LANDSCAPE  

Rapidly Evolving Realities  



Rapidly Emerging Supply and Demand 

• Hydraulic Fracturing “Revolution” 

• Natural Gas Prices at the wellhead: 

– $10.79/mcf in July 2008 

– $1.89/mcf in May 2012

• Interstate Infrastructure and Shipping

– Added 20,000++ miles of pipelines in a decade   

– Explosion of Crude-by-Rail, Sea and Roadways

• LNG Flips from Imports to Exports 

– US Natural Gas at $3/btu

– Asian Natural Gas at $15/BTU

– Since 1981, Global LNG trade has doubled every 8 yrs



Rapidly Emerging Supply and Demand 

• At peak gas, coal exports are rapidly increasing 

– Q2/2009 – US Exported 13 Million  short tons of coal

– Q2/2013 – US Exported 29.5 Million short tons of coal

• Crude Oil and Motor Fuel sources changing

– Canadian Oil Sands

– Bakken Crude, North Dakota

– Barnette & Eagle Ford Shales, Texas 

• Mandates in 2007 Renewable Fuel Standards

– Increased importance of Renewable Sources of Energy

– Bio-Fuels 



“Balkanization” of State Interests

• National & Global Energy Supply Chain Evolution

• Lack of Comprehensive National Energy Plan/Policy

• Traditional Role of the States in Regulating Energy 
Production and Consumption Markets 

• Conflicting Interests of “Haves and Have-Nots”

– Producers and Energy Rich States 

– Consumers and Population Centers

– Protectionism and State Interests 

• Local Political and Environmental Differences

• Carbon Concerns, Air Emissions and Climate Change



State and Local Reactions & Regulations  

States & local governments are asserting authority in 
regulating in-state activity but are also exporting their 
regulations with the aim of influencing extraterritorial 
energy production, extraction and consumption.

• Restrictions on sources of electricity imports (e.g., 
Cap & Trade Systems, Renewable Standards, & Coal-
power Moratoriums) 

• Restrictions on fuel imports (e.g., “carbon Intensity” 
of fuel imports) and exports (e.g., evaluations of 
greenhouse gas emissions from end-users)

• Fees and surcharges on cross-state shipments of 
energy commodities (or older generation tank cars) 



These State & Local Regulations Are 
Running Directly into Federal Regulations 

and Preemption from …

• Natural Gas Act

• Federal Power Act & FERC

• Oil Spill Prevention and Response Plans

• Federal Railroad Safety Act

• Hazardous Material regulations

• ICC Termination Act

• State Low Carbon Fuel standards

• The Commerce Clause 



FEDERAL PREEMPTION ISSUES 

Rapidly Evolving Framework 



U.S. Constitution art. IV, cl. 2.  

Supremacy Clause:

 Federal law is the “supreme Law of the 
Land.”  

 Any state or local law conflicting with federal 
law is preempted and, thus, “without 
effect.” English v. Gen. Elec. Co., 496 U.S. 72, 

78-79 (1990). 



Federal Preemption

• Express Preemption: Congress expressly 
indicates, in the federal statute, its intent to 
preempt state & local laws 

• Field Preemption: Congress (expressly or 
impliedly) intends to occupy an entire 
legislative area or field 

• Conflict Preemption:  Federal & state laws 
conflict so that compliance with both is 
impossible or state law frustrates the federal 
purpose 



Congressional Intent Controls

• Admittedly “Murky” Area

• Preemption is ultimately a question of 
Congressional intent. 

• Example:  State of New Jersey’s claims 
concerning the Passaic River Litigation held 
not preempted by CERCLA: 

– To find preemption, there must be “clear 
indication of a Congressional intention . . . ”

– New Jersey Dept. of Envtl. Prot., v. Occidental Chem. Corp., 
et al., No. ESX-L9868-05 (PASR), Sup. Ct. of N.J.



ENERGY PREEMPTION ISSUES  

Look to the field and the historical regulatory spheres 



Oneok Inc., et al. v. Learjet Inc. et al., 
134 S.Ct. 2899 (2015).

• April 21, 2015 US Supreme Court (7-2) Decision

• Traces history and 3 segments of the natural gas 
industry

– Producers (explored, produced and gathered)

– Interstate pipelines shipped from field to cities 

– Local Distributors (took wholesale gas and resold it to end 
users in their localities).

• Regulatory History

– Originally, the states regulated all three segments

– In the early 20th Century, the Court held the Commerce 
Clause forbade the states from regulating interstate 
pipelines



Oneok Inc., et al. v. Learjet Inc. et al., 
134 S.Ct. 2899 (2015).

• Congress passed the Natural Gas Act to fill the gap

• FERC established to provide rate-setting authority

• Congress was very deferential to the historical role of 
the States and limited FERC’s authority to:

– Activities in connection with the interstate commerce of 
natural gas

– Sale in interstate commerce of gas for resale (wholesale)

– Companies engaged in interstate transport or wholesale

• Case arises from deregulation of interstate gas markets, 
Enron and manipulated price indices 

• Brought by large consumers who bought directly from 
interstate companies



Oneok Inc., et al. v. Learjet Inc. et al., 
134 S.Ct. 2899 (2015).

• Plaintiffs brought State anti-trust claims

• Both wholesale (jurisdictional) and retail (non-
jurisdictional) rates had been manipulated to 
extraordinary levels 

• Pipelines argued State claims preempted 

• District Court held the pipelines were “jurisdictional 
sellers” and thus the claims were preempted 
because the claims were aimed at federally 
regulated activities.

• Ninth Circuit reversed: held claims not preempted 



Oneok Inc., et al. v. Learjet Inc. et al., 
134 S.Ct. 2899 (2015).

• Supreme Court revived the claims because their aim was 
not to target interstate (jurisdictional) trade. 

• In NGA, Congress intended to preserve the State’s 
authority to regulate upstream, downstream, and “non-
jurisdictional” sales.

– Claims aimed at manipulated retail prices, regardless of 
whether the manipulation also impacted wholesale prices 

– FERC does not have right to oversee retail gas sales

• States also historically regulate and provide remedies for 
unfair business practices & antitrust 

• Majority makes clear the State’s reserved authority 
outside of interstate commerce 



Transportation Regulations and Railroads 

• Dramatic increase in volume of crude shipped by rail   

• Increased focus on tank cars and crude consists 

• Railroads 

– Common Carriers

– Congressional demand for National uniformity  

• Federal Railroad Safety Act (FRSA), ICC Termination 
Act (ICCTA), Safety Appliance Act expressly preempt 
the field.

• Once the DOT has in place a regulation covering a 
railroad safety subject matter, the analogous state 
laws are preempted.  49 U.S.C. sec. 20106(a)(2).



Oil Spill Prevention & Response Plans 

• June 17, 1996, DOT (acting through predecessor to 
Pipeline and Hazardous Materials Safety 
Administration (PHMSA)) issued a final rule titled 
“Oil Spill Prevention & Response Plans”.  61 Fed. Reg 
at 30533

• DOT explained that the rule “adopts requirements 
for packaging, communication, spill response 
planning and response plan implementation 
intended to prevent and contain spills of oil during 
transportation.”  Id. 



State Oil Train Regulations

• California S.B. 861:  extends parts of California’s oil-
spill law to crude oil trains

– Requires different oil spill contingency plans 

– Financial assurance requirements 

– Criminally enforceable  

– AAR, UP and BNSF file suit based on preemption  

• Washington H.B. 1449:

– Passed April 24, 2015 (similar to Cal. S.B. 861) 

– Requires oil trains to make oil spill contingency 
plans & prove financial responsibility

– Requires advanced notice of shipment of crude



Just in the last few months …

• Oregon: In January, Gov.  Kitzhaber called for a 
barrel fee for oil trains.  (next panel)

• Am. Fuel & Petrochem. Mfg. v. BSNF Rw. Co.: 

– In March, refiners sued BNSF in Texas claiming BNSF’s 
imposition of a surcharge on older generation tank cars 
carrying crude is preempted by the Pipeline & Hazardous  
Materials Safety Administration.

• North Dakota Rail Safety Program:  Passed April 27, 
2015 – will fund two new rail inspectors.

– Requires railroads offer training to fire departments 
located along oil train routes.

• Several states proposed crude-by-rail legislation 
(e.g. New Jersey)  



All Likely Preempted by Proposed Federal 
Legislation & Rules

• April 30, 2015, several U.S. Senators co-sponsored 
legislation to push for retirement of certain oil trains.

– Seek to levy a $175 fee on certain DOT-111 tank cars.

– Seek to provide first responders in local communities with 
accident-response resources & provide a tax credit to 
incentivize car owners to transition to newer models.

• May 1, 2015: DOT announced a final rule, 
developed by the Pipeline and Hazardous Materials 
Safety Administration (PHMSA) and Federal Railroad 
Administration (FRA) in coordination with Canada, 
for the transportation of flammable liquids by rail. 



DORMANT COMMERCE CLAUSE ISSUES  

State’s Extra-Territorial Aims in Traditionally Regulated Fields



Commerce Clause Analysis 

• The Commerce Clause: Congress has power to “to regulate 
commerce with foreign nations, and among the several 
states, and with the Indian tribes.” Constitution Article I, 
Section 8

• “Dormant Commerce Clause”:  Courts have inferred a 
restriction on the States’ power, which prohibits a State 
from discriminating against or unduly burdening interstate 
commerce. 

• The prohibition on interfering with interstate commerce was 
rooted in the framers’ concern that economic balkanization 
had the potential to doom the new union between the 
States.  Hughes v. Oklahoma, 441 U.S. 322, 325-26 (1979).



Dormant Commerce Clause Violations

State statutes are preempted if:

1. Facially discriminates against interstate commerce 
in favor of intrastate commerce; 

2. Has the aim or practical effect of controlling 
commerce or conduct occurring beyond the State’s 
boundaries; or 

3. Fails the Pike balancing test:  whether the interstate 
burden imposed by a law outweighs the local 
benefits. Pike v. Bruce Church, Inc., 397 U.S. 137 
(1970).



Facially Discriminatory Laws – Examples

• Prohibition of hydroelectric power plants from 
selling power out-of-state 

– New England Power Co. v. New Hampshire, 455 U.S. 331, 341-44 (1982)

• Requirement of power plants to burn a specific 
percentage of in-state coal

– Oklahoma v. Wyoming, 502 U.S. 437, 455-57 (1992)

• Requirement of all solid waste generated in  town to 
pass through local processing center

– C & A Carbone, Inc. v. Town of Clarkstown, 511 U.S. 383, 392 (1994) 

• Grant of tax credits to users of in-state renewable 
fuels only

– New Energy Co. of Ind. v. Limbach, 486 U.S. 269, 279 (1988) 



North Dakota v. Heydinger, 
2014 WL 1612331 (D. Minn. April 14 2014) 

• Minnesota’s “Next Generation Energy Act” 
regulated out-of-state electricity generation by 
requiring out-of-state entities to seek regulatory 
approval in MN before acting in other states

• NGEA prohibits importation of energy into MN from 
new coal-fired facilities 

• Held Preempted: Efforts to regulate out-of-state 
electricity generation barred by dormant Commerce 
Clause prohibition on extraterritorial regulation.



Conclusions & Observations 

• Efforts to Regulate Carbon Emissions & Climate 
Change will continue or increase

• Unique nature of air and attempts to balance the in-
state impacts of out-of-state actions 

• Field Preemption in interstate commerce 

• Dormant Commerce Clause Impacts on State 
Regulations designed with extraterritorial impacts 

• National and International Treaties and Regulations
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